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Orderly Liquidation Authority

To address concerns that certain large interconnected financial companies, including
brokerdealers, are simply “too big to fail,” Congress enacted Title Il of the Dodd-Frank
Wall Street Reform and Consumer Protection Act (the “"Act”), titled “Orderly Liquidation
Authority.” Title Il authorizes the appointment of the Federal Deposit Insurance Corporation
(the “FDIC") as receiver to liquidate and unwind failing financial companies that pose a
“significant risk to the financial stability of the US in a manner that mitigates such risk

and minimizes moral hazard.” Upon a determination by the Secretary of the Treasury

(the “Secretary”) that a financial institution is a “covered financial company” for which

the FDIC has been appointed as receiver due to a systemic risk determination, then no
other federal or state insolvency laws will apply except as provided in the Act.

Any company that could potentially be a “financial company” under the Act should be
familiar with Title Il of the Act. Title Il is derived, in large part, from the Federal Deposit
Insurance Act and Title 11 of the US Code (the “Bankruptcy Code”). Unlike the Bankruptcy
Code, however, the judicial intervention in the liquidation proceedings is minimal and the
government is granted broad powers in determining how to liquidate and unwind the
financial company. Although Congress was implored to enact legislation that would
regulate the wind-down of financial companies in the past year, Title Il appears harsh,

as the financial companies that will be subject to orderly liquidation have little chance at
succeeding during the short-term judicial process as provided in Title Il. Moreover, any
appeal of the US District Court for the District of Columbia’s decision with respect to the
Secretary's determination to place the financial company into receivership does not create
a stay on the orderly liquidation proceedings. Rather, despite the financial company’s appeal
of any final order, the FDIC has authority to immediately commence the receivership.

This unprecedented authority granted to the FDIC will undoubtedly cause much tension
by and between the government and financial companies.

Below is an overview of the key provisions of Title Il of the Act and the liquidation process
provided for thereunder.

1. Which entities are subject to the Orderly Liquidation Authority?

An entity that is considered a “covered financial company” under Title Il of the Act is
generally subject to the FDIC's Orderly Liguidation Authority.
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For purposes of Title Il of the Act, the term "“covered financial
company” includes a financial company for which the Secretary
has made a systemic risk determination, including the
determination that failure of the financial company would have
serious adverse effects on financial stability in the US' An insured
depository institution cannot be a covered financial company.?
While insurance companies are technically covered by the Act, the
liquidation or rehabilitation of an insurance company, and any
subsidiary or affiliate of the insurance company, is required to be
conducted under state insolvency laws, except that if the
appropriate state agency fails to act within 60 days of a systemic
risk determination, then the FDIC may act in place of such agency
and pursue relief under state law.®

The term “financial company,” in turn, is defined as any of
the following:

= A bank holding company (“BHC"”), as defined in section 2(a)
of the BHC Act of 1956 (“BHC Act”). In general, a “bank
holding company” means any company which has control over
any bank or over any company that is or becomes a bank holding
company by virtue of the BHC Act.*

= A nonbank financial company supervised by the Board
of Governors. A “nonbank financial company supervised by
the Board of Governors” (an “NFC") is defined as a nonbank
financial company that the Financial Stability Oversight Council
("FSOC"), established by the Act, has determined shall be
supervised by the Board of Governors of the Federal Reserve
System (the “Board”). In order to qualify as a US or foreign
nonbank financial company, a company must be “predominately
engaged in financial activities.”® Although the Board must adopt
regulations for determining when a company is “predominately
engaged in financial activities,” the Act sets a floor requiring
that either:

- The annual gross revenues derived by the company and its
subsidiaries from financial activities (as defined in section 4(k)
of the BHC Act), including the ownership or control of insured
depository institutions, represent at least 85 percent of the
consolidated annual gross revenues of the company; or

- The consolidated assets of the company and its subsidiaries
related to financial activities, including the ownership or
control of insured depository institutions, represent at least
85 percent of the consolidated assets of the company.

= Any company that is predominantly engaged in activities
that are financial in nature for purposes of section 4(k) of
the BHC Act.

= Any subsidiary of any of the foregoing three categories of
companies that is predominantly engaged in activities that
are financial in nature for purposes of section 4(k) of the
BHC Act.®

m Title Il of the Act expressly excludes from the definition of
financial company any Farm Credit System institutions chartered
under and subject to the provisions of the Farm Credit Act of
1971, a governmental entity, or a regulated entity as defined
under section 1303 of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992.7

2.What is the process for making a
systemic risk determination, and thus
designating a covered financial company
for orderly liquidation?

Title Il of the Act sets forth procedures by which a systemic risk
determination may be made such that a financial company will be
subject to orderly liquidation under the Act:

m For cases involving “covered financial companies” (other than
a covered broker or dealer), the FDIC and the Board shall make a
written recommendation, which recommendation shall be made
upon a vote of not fewer than two thirds of the members of the
Board then serving and two thirds of the members of the board
of directors of the FDIC then serving.®

m For cases involving brokers or dealers (or in which the largest
US subsidiary of a financial company is a broker or dealer),
the US Securities and Exchange Commission (the “SEC")
and the Board shall make a written recommendation, which
recommendation shall be made upon a vote of not fewer
than two thirds of the members of the Board then serving and
two thirds of the members of the SEC then serving, and in
consultation with the FDIC.®

m For cases involving insurance companies (or in which the
largest US subsidiary of a financial company is an insurance
company), the director of the Federal Insurance Office and
the Board shall make a written recommendation, which
recommendation shall be made upon a vote of not fewer than
two thirds of the Board then serving and the affirmative approval
of the director of the Federal Insurance Office, and in
consultation with the FDIC.™

Written recommendations of any of the foregoing agencies
must include:

m An evaluation of whether the financial company is in default or
in danger of default.”

m A description of the effect that the default would have on
financial stability in the US.

m A recommendation regarding the nature and the extent of
actions to be taken under Title Il of the Act regarding the
financial company.
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m A description of the effect that the default of the financial
company would have on economic conditions or financial
stability for low income, minority, or underserved communities.

= An evaluation of the likelihood of a private sector alternative to
prevent the default of the financial company.

m An evaluation of why a case under the Bankruptcy Code is not
appropriate for the financial company.

m An evaluation of the effects on creditors, counterparties,
and shareholders of the financial company and other
market participants.

m An evaluation of whether the company satisfies the definition of
a "financial company” under Title I1.%

Upon the foregoing written recommmendation, the Act requires
that a covered financial company be placed in receivership if the
Secretary, in consultation with the President of the US,
determines that:

m The financial company is in default or in danger of default.

m The failure of the financial company and its resolution under
otherwise applicable federal or state law would have serious
adverse effects on financial stability in the US.

m No viable private sector alternative is available to prevent the
default of the financial company.

m Any effect on the claims or interests of creditors, counterparties,
and shareholders of the financial company and other market
participants as a result of actions to be taken underTitle Il is
appropriate, given the impact that any action taken under
Title Il would have on financial stability in the US.

m The orderly liquidation would avoid or mitigate such adverse
effects, taking into consideration the effectiveness of the action
in mitigating potential adverse effects on the financial system,
the cost to the general fund of the Treasury, and the potential
to increase excessive risk taking on the part of creditors,
counterparties, and shareholders in the financial company.

m A federal regulatory agency has ordered the financial company
to convert all of its convertible debt instruments that are subject
to the regulatory order.

m The company is a covered financial company.'

Notice to financial companies.

Once the Secretary has made a determination that the financial
company shall be orderly liquidated under Title I, the Secretary is
required to notify the FDIC and the covered financial company. If

the board of directors of the financial company consents to the
appointment of the FDIC as receiver, the Secretary will appoint the
FDIC as receiver.™ If the board of directors withholds such
consent, the Secretary is required to file a petition with the US
District Court for the District of Columbia for an order authorizing
the Secretary to appoint the FDIC as receiver.”™

Confidential hearing if financial company does not consent.
In its petition to the district court, the Secretary is required present
all relevant findings and the recommendations made to the district
court under seal.’® After notice to the covered financial company
and a confidential hearing, the district court’s review is limited to
whether it was arbitrary and capricious for the Secretary to
determine that the covered financial company (a) is in default

or in danger of default; and (b) satisfies the definition of a

financial company."”

If the district court determines that the determination of the
Secretary was not arbitrary and capricious, the court is required to
issue an order authorizing the Secretary to appoint the FDIC as
receiver of the financial company.' On the other hand, if the court
determines that the determination of the Secretary was arbitrary
and capricious, it must immediately provide the Secretary with a
written statement of each reason supporting its determination and
afford the Secretary an immediate opportunity to amend and refile
the petition.™®

Hearing within 24 hours.

If the district court does not make a determination within 24 hours
of receipt of the petition, the petition shall be deemed granted and
the Secretary may appoint the FDIC as receiver, whereby
liquidation under Title Il shall automatically be commenced.?®

Appeal of decision.

The finding by the district court shall be considered a final order
and subject to appeal in the US Court

of Appeals for the District of Columbia, not later than 30 days after
the date on which the decision of the district court was rendered.
The court of appeals shall consider any such appeal on an
expedited basis.?! Such appeal may only be taken if the covered
financial company did not acquiesce or consent to the
appointment of a receiver.

The court of appeal’s decision is subject to appeal to the

US Supreme Court, not later than 30 days after the date on which
the decision of the court of appeals is rendered. Such review is
discretionary and shall be considered on an expedited basis.
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3.Who operates the covered financial
company that is in receivership?

During the period of orderly liquidation, the FDIC has all authority
to operate the covered financial company.??

4. When does the receivership authority of
the FDIC expire as to a particular covered
financial company?

The FDIC and other appropriate agencies will take all steps
necessary and appropriate to assure that all parties, including
management and third parties, having responsibility for the
condition of the financial company bear losses consistent with
their responsibility, including actions for damages, restitution,
and recoupment of compensation and other gains not
compatible with such responsibility.?*

6. What are the mandatory terms and

conditions for all orderly liquidation actions?

The Act outlines certain mandatory terms and conditions that the
FDIC is subject to in taking any actions thereunder,? including that

Three-year period with possible one-year extension.
The appointment of a receiver under the Act terminates at the end

of the three-year period beginning on the date on which such
appointment is made. This three-year period may be extended by
one year if the Chairperson of the FDIC determines and certifies in
writing to the Committee on Banking, Housing, and Urban Affairs
of the Senate and the Committee on Financial Services of the
House of Representatives that continuation of the receivership is
necessary to protect the stability of the financial system of the
US and to (a) maximize the net present value return from the

sale or other disposition of the assets of the covered financial
company; or to (b) minimize the amount of loss realized upon

the sale or other disposition of the assets of the covered

financial company. The receivership authority may be extended an
additional one-year period if the Chairperson of the FDIC, with the
concurrence of the Secretary, submits the same certification.

5. What are the principles governing
orderly liquidation?

The stated purpose of Title Il is to provide the necessary authority
to liquidate failing financial companies that pose a significant risk
to financial stability in the US in a manner that mitigates such risk
and minimizes moral hazard.® As such, the authority provided in
Title Il is required to be exercised in the manner that best fulfills
such purpose, so that:

m Creditors and shareholders will bear the losses of the
financial company.

m Management responsible for the condition of the financial
company will not be retained.

the FDIC must:

Determine any such action is necessary for purposes of the
financial stability of the US, and not for the purpose of
preserving the covered financial company.

Ensure that the shareholders of a covered financial company
do not receive payment until after all other claims and the
Orderly Liguidation Fund (discussed below) are fully paid.

Ensure that unsecured creditors bear losses in accordance with
the priority of claim provisions set forth in the Act.

Ensure that management responsible for the failed condition of
the covered financial company is removed (if such management
has not already been removed at the time at which the FDIC is
appointed receiver).

Not take an equity interest in or become a shareholder of any
covered financial company or any covered subsidiary.

7. What rulemaking authority, if any, will the
FDIC have with respect to the Act?

In consultation with the FSOC, the FDIC is required to establish
rules and regulations that are necessary or appropriate to
implement Title I, including rules and regulations with respect to
the rights, interests, and priorities of creditors, counterparties,
security entitlement holders, or other persons with respect to
any covered financial company or any assets or other property
of or held by such covered financial company.?®

The FDIC is required to establish rules to address the potential
for conflicts of interest between or among individual
receiverships established underTitle Il or under the Federal
Deposit Insurance Act.?’

The FDIC is required, to the extent possible, to harmonize
applicable rules and regulations promulgated with
insolvency laws that would otherwise apply to a

covered financial company.%
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8. What are the obligations, powers, and
duties of the FDIC as receiver?

Upon appointment as the receiver, the FDIC succeeds to all rights,
titles, powers, and privileges of the covered financial company and
its assets, and of any shareholder, member, officer, or director of
such company.?®Title Il provides the FDIC with the following
powers and duties as receiver:

= Functions of covered financial company officers, directors,
and shareholders. The FDIC may:

- Provide for the exercise of any function by any member,
shareholder, director, or officer of any covered financial
company.®° A strong presumption exists that the FDIC,
as receiver for a covered financial company, will remove
management responsible for the failed condition of the
covered financial company.®'

= Termination of Rights of Shareholders and creditors
of covered financial company. The FDIC, as receiver, is
required to:

- Terminate all rights and claims that the shareholders and
creditors of the covered financial company may have against
the assets of the covered financial company or the FDIC
arising out of their status as shareholders or creditors, except
for their right to payment, resolution, or other satisfaction of
their claims, as permitted under section 210 of the Act.

- Ensure that shareholders and unsecured creditors bear
losses, consistent with the priority of claims provisions under
section 210 of the Act.®®

m Liquidate. The FDIC, as receiver, is required to:

- Liquidate and wind-up the affairs of a covered financial
company, including taking steps to realize upon the assets of
the covered financial company, in such manner as the FDIC
deems appropriate, including through the sale of assets, the
transfer of assets to a bridge financial company, or the
exercise of any other rights or privileges granted to the
receiver under section 210 of the Act.*

The FDIC's foregoing obligations shall be subject to all legally
enforceable and perfected security interests and all legally
enforceable security entitlements in respect of assets held by
the covered financial company.®

Payment of valid obligations. The FDIC, as receiver, is
required to:

- Pay all valid obligations of the covered financial company that
are due and payable at the time of the appointment of the
FDIC as receiver, to the extent that funds are available.®®

Coordination with foreign financial authorities. The FDIC,
as receiver, is required to:

- Coordinate with appropriate foreign financial authorities
regarding the orderly liquidation of any covered financial
company that has assets or operations in a foreign country.¥’

Determination of valid claims.* As discussed below in further
detail, the FDIC, as receiver, has the authority to determine the
validity or invalidity of claims filed against the covered financial
company and the FDIC, as receiver.

Operation of the covered financial company. The FDIC, as
receiver, may:*°

- Take over the assets of and operate the covered financial
company with all of the powers of the members or
shareholders, the directors, and the officers of the covered
financial company.

- Collect all obligations and money owed to the covered
financial company.

- Perform all functions of the covered financial company, in the
name of the covered financial company.

- Manage the assets and property of the covered financial
company, consistent with the maximization of the value
of the assets in the context of the orderly liquidation.

- Provide by contract for assistance in fulfilling any function,
activity, action, or duty of the FDIC as receiver.

Merger; transfer of assets and liabilities. Subject to certain
federal agency requirements, the FDIC, as receiver, may:

- Merge the covered financial company with
another company.*

- Transfer any asset or liability of the covered financial company
(including any assets and liabilities held by the covered
financial company for security entitlement holders, any
customer property, or any assets and liabilities associated
with any trust or custody business) without obtaining any
approval, assignment, or consent with respect to such
transfer (with the exception of antitrust review).'
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= With respect to a transaction that requires approval by a
federal agency, (i) the transaction may not be completed
prior to the 5th calendar day after the date of approval by
the federal agency that is responsible for granting such
approval; (ii) if a report on competitive factors is required in
connection with such approval, the Attorney General of the
US, upon notice by the federal agency, must provide the
report not later than 10 days after the date of the request;
and (iii) if notification under section 7A of the Clayton
Antitrust Act is required with respect to such transaction,
then the waiting period shall terminate on the 15th day after
the Attorney General of the US and the Federal Trade
Commission receive such notification, unless such period
is terminated earlier or extended, as applicable, pursuant to
section 7A of the Clayton Antitrust Act.*?

= Subpoena authority. The FDIC, as receiver, may:

- For purposes of carrying out any power, authority, or duty
with respect to the covered financial company (including
determining any claim against the covered financial company
and determining and realizing upon any asset of any person
in the course of collecting money due the covered financial
company), exercise any power established under section 8(n)
of the Federal Deposit Insurance Act.*

= Incidental powers. The FDIC, as receiver, may:

- Exercise all incidental powers as shall be necessary to carry
out such powers under Title 11.44

m Utilization of private sector. The FDIC, as receiver, may:

- Utilize the services of private persons, including real estate
and loan portfolio asset management, property management,
auction marketing, legal, and brokerage services, if such
services are available to the private sector and the FDIC
determines that utilization of such services is practicable,
efficient, and cost effective.*®

= Additional powers with respect to failing subsidiaries of

a covered financial company.* The FDIC, as receiver, has
authority to appoint itself as receiver of any covered subsidiary
of the covered financial company that is organized under federal
or state law, provided that the FDIC and the Secretary jointly
determine that:

- The covered subsidiary is in default or danger of default.

- Such action would avoid or mitigate serious adverse
effects on the financial stability or economic conditions
of the US.

- Such action would facilitate the orderly liquidation of the
covered financial company.

In the event that the FDIC is appointed as receiver of a subsidiary
of a covered financial company, the subsidiary shall thereafter

be considered a covered financial company under Title Il, and

the FDIC shall thereafter have all the powers and rights with
respect to that subsidiary as it has with respect to a covered
financial company.

9. What special procedures apply to
the orderly liquidation of covered brokers
and dealers?

The Act provides special procedures for the orderly liquidation of
covered brokers and dealers.

= Appointment of the Securities Investor Protection
Corporation (“SIPC") as trustee. If the FDIC is appointed as
the receiver of a covered broker or dealer, the FDIC is required
to appoint the SIPC to act as trustee for the liquidation.*’

= Administration by SIPC. Once appointed, and after the
obtaining of a protective decree as to the covered broker or
dealer from a federal district court of competent jurisdiction, the
determination of claims and the liquidation of assets retained in
the receivership of the covered broker or dealer and not
transferred to a bridge financial company shall be administered
under the Securities Investor Protection Act of 1970 (“SIP Act”),
by SIPC as trustee for the covered broker or dealer.*

= Powers and duties of SIPC; limitations. SIPC shall have all of
the powers and duties provided by the SIP Act, including,
without limitation, all rights of action against third parties, but
shall have no powers or duties with respect to assets and
liabilities transferred by the FDIC from the covered broker or
dealer to any bridge financial company. The exercise by SIPC of
such powers and functions as trustee are required to generally
not impair or impede the exercise of the powers and duties of
the FDIC with regard to any action (i) to make funds available to
a covered financial company; (i) to organize, establish, operate,
or terminate any bridge financial company; (i) to transfer assets
and liabilities; (iv) to enforce or repudiate contracts; or (v) to take
any other action relating to such bridge financial company or the
FDIC's determination of claims.*

m QFCs. Provisions in the SIP Act relating to qualified financial
contracts (“QFCs") are overruled to the extent applicable by
the rights and obligations under Title Il (as discussed herein).%°

m Actions by FDIC, as receiver. The FDIC, as receiver, is
prohibited, with respect to a covered broker or dealer, from
(i) adversely affecting the rights of a customer to customer
property or customer name securities; (ii) diminishing the
amount or timely payment of net equity claims of customers; or
(i) otherwise impairing the recoveries provided to a customer
under the SIP Act.
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m Satisfaction of customer claims. The Act requires the FDIC,
SIPC, or bridge financial company, as applicable, to satisfy the
covered brokers’ and dealers’ obligations in the same manner
and amount as provided under the SIP Act.5! Further, the Act
explicitly provides the SIPC the power to satisfy customer
claims in the manner and amount provided under the SIP Act.%?
Additionally, as trustee of the covered brokers and dealers, the
SIPC is to allocate customer property and deliver customer
name securities in accordance with section 8(c) of the SIP Act.®

m Restriction on transfer. In the event the FDIC establishes a
bridge financial company with respect to a covered broker or
dealer, the FDIC shall transfer to such bridge financial company:
all customer accounts of the covered broker or dealer and all
associated customer name securities and customer property,
unless the FDIC (after consulting with the SEC and SIPC)
determines that (i) such accounts and information are likely to
promptly be transferred to another broker or dealer registered
with the SEC and a member of the SIPC, or (ii) the transfer of
the accounts to a bridge financial company would materially
interfere with the FDIC's ability to avoid or mitigate serious
adverse effects on financial stability or economic conditions
in the US.%

= Priority of expenses and unsecured claims. Claims against
the covered broker or dealer or the FDIC as receiver that are
allowed are entitled to priority as provided in section 210(b)(1)
of the Act (as set forth in Question No. 13 below), except that
(i) the administrative expenses incurred by the SIPC in
performing its responsibilities are entitled to the same priority
(paid first) as those incurred by the FDIC; (i) the FDIC is entitled
to recover any amounts paid to customers or to the SIPC as a
second priority; (i) SIPC is entitled to recover any amounts paid
out of the SIPC Fund to meet its obligations under section 205
of Title Il and under the SIP Act, which claim shall have a third
priority; and (iv) the FDIC may, after paying any allowed claims
to customers under section 205 of Title Il and the SIP Act,
and as provided above, pay dividends on other proven claims
in its discretion in accordance with the priorities set forth in
section 210(b)(1).

10. What is the impact of the receivership
on other actions involving the covered
financial company?

= Dismissal of cases. Any case or proceeding commenced with
respect to a covered financial company under the Bankruptcy
Code or the SIP Act shall be dismissed upon notice to the
bankruptcy court or SIPC, as applicable, and no such case or
proceeding may be commenced with respect to a covered
financial company at any time while the orderly liquidation is
pending effective as of the date of the appointment of the FDIC
as receiver or the appointment of SIPC as trustee for a covered
broker or dealer.®

m Revesting of assets. Any assets of the covered financial
company that vested in another entity as a result of any case
commenced by the covered financial company under the
Bankruptcy Code, the SIP Act, or any similar provision of state
liquidation or insolvency law applicable to the covered financial
company, shall revest in the covered financial company effective
as of the date of the appointment of the FDIC as receiver.%®

m Existing bankruptcy orders not affected. Orders entered by
the bankruptcy court prior to the appointment of the FDIC as
receiver shall continue with the same validity as if an orderly
liquidation had not been commenced. ®

11. What protections are provided directors
who acquiesce or consent to the
appointment of a receiver under the Act?

Members of a board of directors, or other body performing a
similar function, that acquiesce in, or consent in good faith to,

the appointment of the FDIC as receiver for a covered financial
company will not be liable to the shareholders or creditors thereof
for such acquiescence.®

12. What impact will Title Il have on existing
or future standstill, confidentiality, or other
similar agreements?

Under the Act, certain existing agreements will be deemed
unenforceable as a matter of law, the violation of which will not
impose liability on any person, as such enforcement or liability is
contrary to public policy.®® In particular, the Act prohibits the
enforcement of any term contained in any existing or future
standstill, confidentiality, or other agreement that, directly or
indirectly, (i) affects, restricts, or limits the ability of any person to
offer to acquire or acquire; (i) prohibits any person from offering to
acquire or acquiring; or (i) prohibits any person from using any
previously disclosed information in connection with any such offer
t0 acquire or the acquisition of, all or part of any covered financial
company, including any liabilities, assets, or interest therein, in
connection with any transaction in which the FDIC exercises its
authority under Title 11.%°

13. How will claims against the covered
financial company and the receivership be
addressed under the Act?

The Act establishes a comprehensive scheme for addressing
claims against the covered financial company and the FDIC,
as receiver.

m Priority of expenses and unsecured claims. The Act
establishes the following priorities for unsecured claims against
the covered financial company or the FDIC, as receiver:
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- Administrative expenses of the FDIC, as receiver.

- Amounts owed to the US, unless the US agrees or
consents otherwise.

- Wages, salaries, or commissions, including vacation,
severance, and sick leave pay earned by an individual, but

only to the extent of US$11,725 for each individual (as indexed

for inflation, by regulation of the FDIC) earned not later than
180 days before the date of appointment of the FDIC as
receiver (subject to certain exceptions for senior executive
and directors).

- Contributions owed to employee benefit plans arising
from services rendered not later than 180 days before
the appointment of the FDIC as receiver, subject to a
specified cap.

- Any other general or senior liability of the covered
financial company.

- Any obligation subordinated to general creditors.

- Any wages, salaries, or commissions owed to senior
executives and directors of the covered financial
company.

- Any obligations to shareholders, members, general or
limited partners, or other persons with interests in the
equity of the covered financial company arising as a result of
their status as shareholders, members, general partners,
limited partners, or other persons with interests in the equity
of the covered financial company.®

= Secured claims remain unaffected.

- Secured claims are not affected, except to the extent that
the security is insufficient to satisfy the claim, and then only
with regard to the difference between the claim and the
amount realized from the security, in which case the
difference will be treated as an unsecured claim subject to
the priorities set forth above.

= Similarly situated claims and preferred creditors. The Act
requires that all claimants of a covered financial company that
are similarly situated in terms of priority shall be treated in a
similar manner, except that the FDIC may take any action that
does not comply with this provision if the FDIC determines that
such action is necessary:

- To maximize the value of the assets of the covered
financial institution.

- To initiate and continue operations essential to
implementation of the receivership or any bridge financial
company.

- To maximize the present value return from the sale or other
disposition of the assets of the covered financial company.

- To minimize the amount of any loss realized upon the
sale or other disposition of the assets of the covered
financial company.

- For all claimants that are similarly situated to receive not
less than the amount that the claimant would have received if
the FDIC had not been appointed receiver with respect to the
covered financial company, and the company had been
liquidated under Chapter 7 of the Bankruptcy Code or any
similar provision of state insolvency law applicable to the
covered financial company.®

Notice to creditors for filing claims. The FDIC is required to
provide notice to creditors for purposes of allowing them the
opportunity to file claims.® In conjunction therewith, the FDIC is
required to (i) promptly publish a notice to creditors to present
their claims, together with proof, to the receiver by the date
specified on the notice (not earlier than 90 days after publication)
and (ii) republish such notice one month and two months,
respectively, after the initial publication.®® Additionally, the FDIC
is required to mail such notice to the creditors on the books and
records of the covered financial company.®®

Determination of claims. The FDIC is charged with determining
the validity or invalidity of claims.®” Prior to the 180th day after
the date on which a claim against a covered financial company
is filed with the FDIC, as receiver (or such later date as may

be agreed upon), the FDIC is required to notify the claimant
whether it accepts or objects to the claim.®® Claims filed after
the date specified in the notice shall be disallowed on a final
basis, subject to certain exceptions.® Furthermore, the FDIC
may object to any portion of any claim by a creditor which is not
proved to the satisfaction of the FDIC.7®

- Judicial determination of claims.

= A claimant may file suit on a claim in the US District Court
for the district within which the principal place of business
of the covered financial company is located.”” Such claim
may be filed before the end of the 60-day period provided
for in the statute.”? If the claimant fails to file a claim prior
to the end of this period, the claim will be disallowed on
a final basis.”

- Expedited determination of secured claims.

= The FDIC is required to establish a procedure for expedited
relief (where the FDIC makes its determination within a
shortened 90-day period) outside of the claims process for
any claimant that alleges (i) the existence of a legally valid
and enforceable or perfected security interest in property of
a covered financial company and (ii) that irreparable injury
will occur if the general claims procedure is followed.”
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= After the earlier of (i) the end of the 90-day period beginning
on the date of the filing of a request for expedited relief;
or (i) the date on which the FDIC denies the claim or a
portion thereof, the claimant will be permitted to file suit
(or continue a suit filed before the date of appointment of
the FDIC as receiver) seeking a determination of the rights
of the claimant with respect to such security interest
(or such security entitlement).”®

- Agreements against interest of the receiver.

= The Act contains a provision which provides that no
agreement that tends to diminish or defeat the interest
of the FDIC, as receiver, shall be valid against the FDIC,
unless such agreement (i) is in writing; (i) was executed
by an authorized officer or representative of the covered
financial company, or confirmed in the ordinary course of
business by the covered financial company; and (iii) has
been, since the time of its execution, an official record of
the company, or the party claiming under the agreement
provides documentation, acceptable to the FDIC, of such
agreement and its authorized execution or confirmation by
the covered financial company.”

- Payment of claims.

= The FDIC may, in its discretion and to the extent funds
are available, pay creditor claims that are allowed by the
receiver or are determined by the final judgment of a
court.”” The FDIC may, in its sole discretion, pay dividends
on proven claims and no liability shall attach to the FDIC by
reason of any such payment or for failure to pay dividends
to a claimant whose claim is not proved at the time of any
such payment.”® The FDIC may prescribe rules to establish
an interest rate for or to make payments of post-insolvency
interest to creditors holding proven claims against the
receivership of a covered financial company, except that no
such interest shall be paid until the FDIC has satisfied the
principal amount of all creditor claims.”®

= Additional payments authorized. The Act provides the
authority to the FDIC, with the approval of the Secretary,
to make additional payments or credit additional amounts
to or with respect to or for the account of any claimant or
category of claimants of the covered financial company,
if the FDIC determines that such payments or credits are
necessary or appropriate to minimize losses to the FDIC,
as receiver, from the orderly liquidation of the covered
financial company under section 210 of the Act.® In this
regard, the FDIC is prohibited from making payments or
crediting amounts if it would result in any claimant receiving
more than the face value amount of its allowed claim.®

14. How are contracts that are entered into
prior to appointment of the receiver treated,
and does the receiver have any special
authority to repudiate these contracts?

= Authority to repudiate contracts and associated damage
claims. Under the Act, the FDIC may, within a reasonable period
of time,®? disaffirm or repudiate any contract or lease:

- To which the covered financial company is a party;®

- The performance of which the FDIC, as receiver, in the
discretion of the FDIC, determines to be burdensome;® and

- The disaffirmance or repudiation of which the FDIC, as receiver,
determines, in its discretion, will promote the orderly
administration of the affairs of the covered financial company.&

m Generally, the damages for the disaffirmance or repudiation of
these contracts are limited to “actual direct compensatory
damages” (not including (i) punitive or exemplary damages;®®
(i) damages for lost profits or opportunity;®’ or (i) damages
for pain and suffering®) determined as of (x) the date of the
appointment of the FDIC as receiver or (y) in the case of a
QFC, the date of the disaffirmance or repudiation of such
contract or agreement.®®

m |n the case of any QFC or agreement, compensatory damages
shall include normal and reasonable costs of cover or other
reasonable measures of damages utilized in the industries for
such contract.®°

m |n the case of any debt obligations, actual direct compensatory
damages shall be no less than the amount lent plus accrued
interest plus any accreted original issue discount as of the date
the FDIC was appointed receiver.®!

m |n the case of contingent obligations, consisting of any
obligation under a guarantee, letter of credit, loan commitment,
or similar credit obligation, the FDIC may prescribe that actual
direct compensatory damages shall be no less than the
estimated value of the claim as of the date the FDIC was
appointed receiver, as such value is measured based on the
likelihood that such contingent claim would become fixed.%?

= Authority to enforce contracts.

- The FDIC, as receiver, may enforce any contract (other than
a liability insurance contract of a director or officer, or a financial
institution bond entered into by the covered financial company)
notwithstanding any provision of the contract providing for
termination, default, acceleration, or exercise of rights upon, or
solely by reason of, insolvency, the appointment of or the
exercise of rights and powers of the FDIC as receiver, the filing
of a petition for receivership, or matters associated with the
filing of the petition.*
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- In general, no person may exercise any right or power to - The lessor shall have no claim for damages under any
terminate, accelerate, or declare a default under any contract acceleration clause or other penalty provision in the lease.’
to which the covered financial company is a party (and no
such provision shall be enforceable) or to obtain possession - Additionally, the lessor shall have a claim for any unpaid rent,
of or exercise control over any property of the covered SUbjeCt to offsets and defenseS, due as of the date of the
financial company or affect any contractual rights of the appointment of the receiver.

covered financial company without the consent of the FDIC,
as receiver, during the 90-day period beginning from the
appointment of the FDIC as receiver.® These prohibitions

do not apply to director or officer liability insurance contracts,
a financial institution bond, the rights of parties to certain
QFCs (as discussed below) or to the rights of parties to
certain netting contracts.®® Additionally, these prohibitions
may not be construed to permit the FDIC to fail to comply
with otherwise enforceable provisions of a contract.®

m Leases where the covered financial company is lessor.

- In the circumstance where the covered financial company is
a lessor under a lease, if the FDIC, as receiver, repudiates
an unexpired written lease of real property under which the
covered financial company is the lessor and the lessee is
not in default, the lessee may either (i) treat the lease as
terminated or (i) remain in possession of the leasehold
interest for the balance of the term, without default.’® If the
lessee remains in possession, it is obligated to continue to
pay contractual rent and may offset, against any rent payment
which accrues after repudiation, any damages which accrue
after such date due to the nonperformance of any obligation
of the covered financial company.’*

- In the event that the FDIC recognizes any contract to extend
credit to the covered financial company or bridge financial
company, any valid and enforceable obligation to repay such
debt shall be paid by the FDIC, as receiver, as an
administrative expense of the receivership.”’

= Enforcement of contracts guaranteed by a covered = Contracts for the sale of real property.

financial company. - If the FDIC, as receiver, repudiates any contract for the sale of

real property, and the purchaser is in possession and not in

- The Act provides the FDIC, as receiver for a covered financial au
default as of the repudiation date, the purchaser may:

company or for a subsidiary of a covered financial company
(including an insured depository institution) the power to

L . = Treat the contract as terminated.
enforce contracts of subsidiaries or affiliates of the covered

financial company, the obligatiqns under which are g_uaran_teed = Remain in possession subject to making all payments

or otherwise supported by or linked to the covered financial due under the contract after the date of repudiation of

company, notwithstanding any contractual right to cause the contract.1%

the termination, liquidation, or acceleration of such contracts

based solely on the insolvency, financial condition, or - If such a contract is assigned and sold by the FDIC, the

receivership of the covered financial company, if FDIC shall have no further liability under the contract.'®

= Such guaranty or other support and all related assets = Service contracts.
and liabilities are transferred to and assumed by a bridge
financial company or a third party (other than a third party - The claims of persons who are party to a service contract for
for which a conservator, receiver, trustee in bankruptcy, services performed before the date of appointment of the
or other legal custodian has been appointed, or which is receiver shall be deemed to have arisen as of the date the
otherwise the subject of a bankruptcy or insolvency receiver was appointed.'”’
proceeding) within the same period of time as the FDIC
is entitled to transfer the QFCs of such covered financial - If the FDIC accepts performance by the other person before
company.® determining whether to exercise the right of repudiation, the

other party shall be paid according to the terms of the

= The FDIC, as receiver, otherwise provides adequate contract for the services performed and such amount shall be

protection with respect to such obligations. treated as an administrative expense of the receivership.’®®
= Leases where the covered financial company is lessee. - Acceptance of performance by the FDIC does not affect the

right of the FDIC to repudiate such contract.'®
- In the circumstance where the covered financial company
is a lessee under a lease, the lessor shall be entitled to the
contractual rent accruing before the later of the date on
which (i) the notice of disaffirmance or repudiation is mailed or
(ii) the disaffirmance or repudiation becomes effective, unless
the lessor is in default or breach of the terms of the lease.'®
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= Qualified financial contracts. - Notice of transfer of QFC, limits on right to terminate,

- Special treatment. QFCs, including securities contracts,
commodity contracts, forward contracts, repurchase
agreements, swap agreements, and any other similar
agreement that the FDIC determines by regulation,
resolution, or order to be a QFC,™ receive special
treatment under the Act.™

- Ipso factor clauses enforceable. In the case of a QFC,
no person shall be stayed or prohibited from exercising
(i) any right to termination, liquidation, or acceleration of a
QFC that arises upon the date of appointment of the receiver
or any time thereafter; (i) any right under any security
agreement or arrangement or other credit enhancement
related to one or more QFCs; or (iii) any right to offset or net
out any termination value, payment amount, or other transfer
obligation arising under or in connection with one or more
QFCs, including any master agreement for such QFCs."?
Further, the FDIC may not, whether acting as a receiver or
the FDIC, avoid any transfer of money or other property in
connection with any QFC with a covered financial company,
unless such transferee had actual intent to hinder, delay, or
defraud such company, the creditors of such company, or the
FDIC, as receiver appointed for such company.’

- Walkaway clauses. \Walkaway clauses are not enforceable in
QFCs of a covered financial company in default.”* Generally,
upon termination of a derivatives contract, a party who is
“out of the money” must pay the party who is “in the money.”
A walkaway clause overrides this outcome and allows the
nondefaulting party the right to walk away from a termination
payment it would otherwise owe the defaulting party.

- Limitations on transfers of QFCs. In making any transfer of
assets or liabilities of a covered financial company in default,
which includes any QFC, the FDIC as receiver must either
(i) transfer to one financial institution which is not in
receivership or bankruptcy all QFCs between a person
or any affiliate thereof and the company, and related
claims, security property, and credit enhancements, or
(ii) transfer none of the QFCs, claims, property, or credit
enhancements."® Such transfers shall not be made to a
foreign bank, financial institution, or branch or agency
thereof unless, under the law applicable to such institutions,
the QFCs, and any netting contract, security agreement
or arrangement or other credit enhancement related to
one or more QFCs, the contractual rights of the parties
to such QFCs, netting contracts, security agreements or
arrangements, or other credit enhancements are enforceable
substantially to the same extent as permitted under Title 1.1
Additionally, transfers of QFCs, and related claims, property,
or credit enhancements, which contracts are cleared by or
subject to the rules of a clearing organization, shall not mean
that the clearing organization shall be required to accept the
transferee as a member of the clearing organization.””

liquidate or net. The FDIC must provide notice if it transfers
any QFC by not later than 5:00 p.m. Eastern time on the
business day after the FDIC is appointed receiver.’® A person
that is a party to a QFC with a covered financial company
may not exercise any right to terminate, liquidate, or net
such contract solely by reason of the appointment of the
FDIC as receiver or the insolvency or financial condition of the
company until the earlier of (i) the time at which the person
has received notice that the QFC has been transferred or

(ii) 5:00 p.m. Eastern time on the business day following the
date of the appointment of the FDIC as receiver.”®

- Disaffirmance or repudiation of QFCs. The FDIC, as
receiver, is required to either (i) disaffirm or repudiate all QFCs
between (A) any person or its affiliate and (B) the covered
financial company in default or (ii) disaffirm or repudiate none
of such QFCs.'?°

15. What role will bridge financial companies
serve in the orderly liquidation process?

The Act permits the FDIC to establish one or more bridge
companies for use in exercising its liquidation responsibilities,
either in connection with an existing receivership or in expectation
of a potential receivership.™' The bridge financial company may
assume liabilities of, purchase assets of, and perform any
other temporary function for such covered financial company,
as the FDIC may determine appropriate.’?> The bridge financial
company appears to be intended to be used as a vehicle to

house the valuable assets of the covered financial company,

while leaving the “bad” assets and liabilities of the covered
financial company behind.

m Corporate governance; capitalization. Upon its establishment,
a bridge financial company is managed by a board of directors
appointed by the FDIC."?® It may operate without any capital
or surplus, although the FDIC may authorize the company to
issue stock or other securities.’ The FDIC may also make
funds available to the bridge financial company for its operations
in lieu of capital.'?®

= Length of existence; termination. A bridge financial company
terminates at the end of the two-year period following the date
on which it was granted a charter, subject to the potential for up
to three additional one-year extension periods.'?® A company's
status as a bridge financial company will terminate, among other
events, upon the earliest of (i) a merger or consolidation with
another company that is not a bridge financial company, (ii) at
the election of the FDIC, the sale of a majority of the capital
stock of the bridge financial company, (iii) the sale of 80 percent,
or more, of the capital stock of the bridge financial company,
(iv) at the election of the FDIC, either the assumption of all or
substantially all of the liabilities of the bridge financial company
by a company that is not a bridge financial company, or the
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acquisition of all or substantially all of the assets of the bridge
financial company by a company that is not a bridge financial
company, or other entity as permitted under applicable law, or
(v) the expiration of the periods provided above, or the earlier
dissolution of the bridge financial company by the FDIC.'?’

= Issuance of debt. A bridge financial company is authorized to
obtain unsecured credit and issue unsecured debt.'?® If a bridge
financial company is not able to obtain unsecured credit or debt,
it may, with the approval of the FDIC, obtain credit or issue debt
with priority over (i) any obligations of the bridge financial
company, (ii) debt secured by a lien on property of the bridge
financial company that is not otherwise subject to a lien, or (iii)
debt secured by a junior lien on property of the bridge financial
company that is subject to a lien.'®

= Priming liens. The FDIC, after notice and a hearing before the
court, may authorize the obtaining of credit or issuance of debt
by the bridge financial company secured by a senior or equal lien
on property of the bridge financial company that is already
subject to a lien if the bridge financial company is unable to
otherwise obtain such credit or issue such debt, and there is
adequate protection of the interest of the holder of the lien on
the property with respect to which the senior or equal lien is
proposed to be granted.”™ No credit or debt obtained or issued
by a bridge financial company may impair the rights of a
counterparty to a QFC, other than with respect to the priority of
any unsecured claim, unless the QFC consents in writing.™’

Many of the same principles discussed herein with respect to the
treatment of creditors of a covered financial company, including
the potential to treat similarly situated creditors differently, subject
to satisfaction of a minimum payment requirement to disfavored
creditors, apply in connection with the establishment and
operation of a bridge financial company.

16. How will the FDIC fund the
orderly liquidations?

The Act makes clear that no taxpayer funds will be used to pay for
the receivership process. Specifically it provides that no taxpayer
funds will be used to prevent the liquidation of any financial
company under Title 11.7%2 Additionally, it provides that all funds
expended in the liquidation of a financial company will be
recovered from the disposition of assets of such financial
company, or shall be the responsibility of the financial sector
through assessments.’

= Assessments. In the event that the assets of the liquidating
covered financial company are insufficient, the Act requires the
FDIC to charge one or more risk-based assessments if such
assessments are necessary for the FDIC to repay obligations
issued to the Secretary within 60 months of the issuance of
such obligations, or such later date if an extension is necessary
to avoid a serious adverse effect on the US financial system. ™

m Under the Act, assessments are first imposed on claimants who
received additional payments from the FDIC pursuant to its
authority to treat certain creditors better than others, except that
such recovery is limited to the amount received less that which
the creditor should have received on account of the liquidation
of the covered financial company.™® If such amounts are still
insufficient to satisfy the obligations to the Secretary, then the
FDIC may assess the eligible financial companies and certain
other financial companies with total consolidated assets equal
to or greater than US$50 billion.™® An eligible financial company
is a bank holding company with total consolidated assets of
greater than US$50 billion and any nonbank financial company
supervised by the Board.”™ Assessments on such financial
companies are to be imposed on a graduated basis, with
financial companies having greater assets being assessed at
higher rates.'®

m Other Assessment Considerations. In imposing assessments
on financial companies and certain other financial companies
with total consolidated assets equal to or greater than
US$50 billion, the FDIC is required to consider other relevant
factors in imposing the assessments including, but not limited to:

- General economic conditions.

- Governmental assessments already imposed on the covered
financial company or certain of its subsidiaries.

- The financial condition of the financial company.

- The risks presented by the financial company to the financial
stability of the US economy.

- The extent to which the financial company or group of
financial companies has benefitted, or likely would benefit,
from the orderly liquidation of a covered financial company and
the use of the Orderly Liquidation Fund (discussed below).™®

= Orderly Liquidation Fund. The Act also establishes in the
Treasury an Orderly Liquidation Fund™? into which amounts
received by the FDIC, including assessments received and
proceeds of obligations issued, interest and other earnings
from investments, and repayments to the FDIC by covered
financial companies are required to be deposited.™! The funds
in the Orderly Liquidation Fund may be used by the FDIC to
pay for the costs of carrying out its responsibilities under Title |,
including the orderly liquidation of covered financial companies,
payment of administrative expenses, and the payment of
principal and interest by the FDIC on obligations it issues to
the Secretary. Amounts in the Orderly Liquidation Fund are
available for use by the FDIC in connection with a receivership
of a covered financial company only after the Secretary has
approved an orderly liquidation plan that was developed by the
FDIC for such company.™?
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m The FDIC is also permitted borrow funds from the Secretary.
Borrowings from the Secretary may not, in the aggregate,
exceed (i) an amount that is equal to 10 percent of the total
consolidated assets of the covered financial company during the
30-day period immediately following the date of appointment of
the receiver and (ii) an amount that is equal to 90 percent of the
fair value of the total consolidated assets of the covered
financial company that are available for repayment.'

= Finally, while the intent of the Act is to not use taxpayer funds
to finance the FDIC's actions under Title Il, the FDIC may, in its
discretion and as necessary or appropriate, make available to
the receivership funds for the orderly liquidation of the covered
financial company.'® Any of such funds borrowed by the
receivership will be entitled to priority treatment in repayment.’
As otherwise noted herein in greater detail, a bridge financial
company may obtain financing, including financing secured by
liens on assets that are already subject to liens.™’

17. Is there a stay of extra-receivership
legal actions equivalent to the automatic
stay in bankruptcy?

No. Any stay is at the discretion of the FDIC. The Act provides
that the FDIC may request the suspension of any legal proceeding
against a covered financial company for a period not to exceed

90 days.™8 All courts are bound to grant a stay requested by the
FDIC as to all parties.™®

18. What rights do parties have to judicial
review of the actions of the FDIC with
respect to the covered company and its
assets in receivership?

In general, and except as otherwise provide under Title Il, the
Act provides that no court shall have jurisdiction over claims or
actions for payment from or with respect to the assets of a
covered financial company, including any such assets the FDIC
receives from itself as receiver.’™ Courts are further deprived of
jurisdiction over any claim relating to the conduct of a covered
financial company or that of the FDIC as receiver thereof.™!
Exceptions to this broad prohibition on judicial review in a
receivership include judicial review of disallowed claims'? and
the continuation of pre-receivership claims.

19. How far back may the FDIC reach in
prosecuting claims of the covered financial
company in receivership?

m For contract claims, the FDIC may prosecute claims that
accrued within the longer of (i) six years; or (i) the limitations
period under applicable state law.™*

m For tort claims, the FDIC may reach back the longer of
(i) three years; or (i) the applicable limitations period under
applicable state law.™®

m Statute of limitations. For the purposes of determining the
limitations periods above, the Act deems the accrual date of
the claim to be the later of (i) the date the FDIC is appointed
receiver; or (i) the date on which the cause of action accrues.'®
Even if a claim for fraud, or intentional misconduct resulting
in either unjust enrichment or substantial loss to the covered
financial company, expired within the last five years under
applicable state law, the FDIC may revive and prosecute
such claim.®’

20. What transfers of a covered financial
company may be avoided by the FDIC?

= Fraudulent transfers. The FDIC may avoid fraudulent transfers
made by the covered financial company within the previous
two years.'® Fraudulent transfers under the Act are defined
substantially the same as they are in the Bankruptcy Code,™®
and include actual fraudulent transfers (e.g., transfers made with
the intent to defraud, hinder, or delay a creditor) and constructive
fraudulent transfers (e.g., transfers made while insolvent).®

m Preferences. Also in parallel to the Bankruptcy Code, preferential
payments are recoverable if made within 90 days prior to the
appointment of the FDIC as receiver, or up to one year prior to
such date if the preferential payments were made to an
insider.'® The same exceptions to recovery of a preferential
payment or a fraudulent transfer by a trustee in bankruptcy are
incorporated by reference into the Act as affirmative defenses.'®?

m Setoffs. Setoffs under the Act are handled similarly to setoffs
under the Bankruptcy Code. Indeed, subsection 210(a)(12)
of the Act mirrors section 553 of the Bankruptcy Code in
recognizing a right of setoff established by noninsolvency law
and establishing the limits on the exercise of that right in the
orderly liquidation context. The right of setoff is unaffected by
the orderly liquidation except to the extent that (i) the creditor’s
claim is disallowed; (ii) an entity other than the covered financial
company transferred the claim to the creditor (x) after the FDIC
was appointed as receiver or (y) during the 90 days preceding
the date of the appointment of the FDIC as receiver and
the covered financial company was insolvent (except for a
setoff in connection with a QFC); or {iii) the debt being
offset was incurred by the covered financial company.'3
The covered financial company is presumed to have been
insolvent during the 90 days preceding the appointment of
the FDIC as receiver.'®*
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21.Who will police the FDIC in this
expanded role?

The Act provides the Inspector General of the FDIC,'® the
Inspector General of the Department of the Treasury,'®® and the
Inspectors General of primary financial regulatory agencies or the
Board™®” with authority to conduct, supervise, and coordinate
audits and investigations of the liquidation of any covered financial
company by the FDIC as receiver.'®

22.What types of liability or impact
does the Act impose on senior executives
and directors?

= Personal liability for damages. The Act imposes personal
liability for money damages in a civil action against a director or
officer of a covered financial company brought by the FDIC.'°
Directors or officers will be personally liable for gross
negligence, or any similar conduct demonstrating a greater
disregard of a duty of care than gross negligence.° Recoverable
damages determined to result from the improvident or
otherwise improper use or investment of any assets of the
covered financial company include principal losses and
appropriate interest."”! Further, as otherwise noted herein, the
FDIC is required to ensure that management responsible for the
failed condition of the covered financial company is removed."?

= Ban on participation. In addition to personal liability and
removal, the Board or the FDIC, as applicable, may ban a
senior executive or director of a covered financial company
from further participation in any manner in the conduct of the
affairs of any financial company for a period of time of not less
than two years upon a determination of the occurrence of
certain actions or inactions by the executive or director.'”

Such a determination to ban further participation in a financial
company'’s affairs will be made when:

- A senior executive or a director of the covered financial
company, prior to the appointment of the FDIC as receiver,
has, directly or indirectly (i) violated any law or regulation,™
any cease-and-desist order which has become final,’”® any
condition imposed in writing by a federal agency in connection
with any action on any application, notice, or request by such
company or senior executive,'® or any written agreement
between such company and such agency;"” (ii) engaged or
participated in any unsafe or unsound practice in connection
with any financial company;'’¢ or (i) committed or engaged
in any act, omission, or practice which constitutes a breach
of the fiduciary duty of such senior executive or director;"”®

- By reason of the violation, practice, or breach described in
the foregoing paragraph, such senior executive or director
has received financial gain or other benefit by reason of such
violation, practice, or breach and such violation, practice, or
breach contributed to the failure of the company;™° and

— Such violation, practice, or breach (i) involves personal
dishonesty on the part of such senior executive or director;'®
or (i) demonstrates willful or continuing disregard by such
senior executive or director for the safety or soundness of
such company.'?

= Recoupment of compensation. Finally, the FDIC may recover
from any current or former senior executive or director
substantially responsible for the failed condition of the covered
financial company any compensation received during the
two-year period preceding the date on which the FDIC was
appointed receiver.’ \Where senior executives or directors
commit fraud, however, no time limit shall apply.’ In
determining to pursue such action, the FDIC is obligated to
weigh the financial and deterrent benefits of such a recovery
against the cost of executing the recovery.'®

23. How will the FDIC deal with conflicts
of interest that arise in connection with
multiple receiverships?

When the FDIC is appointed as receiver for more than

one "“covered company” or is appointed receiver for a covered
financial company and receiver for any insured depository
institution that is an affiliate of such covered financial company,
the FDIC is obligated to take appropriate actions as necessary to
avoid any conflicts of interest that may arise on account of such
appointments.’®The Act does not provide any further details as to
what actions need to be taken nor does it appear to provide any
remedy for the creditor who believes it is harmed by the FDIC's
conflicts of interest.

24.What has Congress targeted next for
consideration in the insolvency arena?

The Act mandates certain studies in the insolvency arena on the
following subject matters:

m Activities of the US District Court for the District of Columbia.
The Administrative Office of the US Courts and the Comptroller
General shall each evaluate (i) the effectiveness of Chapter 7 or
Chapter 11 of the Bankruptcy Code in facilitating the orderly
liquidation or reorganization of financial companies; (i) ways to
maximize the efficiency and effectiveness of the US District
Court for the District of Columbia; and (iii) ways to make the
orderly liquidation process under the Bankruptcy Code for
financial companies more effective. A summary of the results
shall be provided to certain committees of Congress not later
than one year after the date of the enactment of the Act, in each
successive year until the third year, and every fifth year after the
date of the enactment.’®’

m Secured creditor haircuts. The FSOC is required to conduct
a study on (i) how a haircut (of various degrees) on secured
creditors could improve market discipline and protect taxpayers;
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(ii) a comparison of the benefits and dynamics of prudent
lending practices by depository institutions in secured loans
for consumers and small businesses to the lending practices
of secured creditors to large, interconnected financial firms;
(i) whether credit differs according to different types of
collateral and different terms and timing of the extension

of credit; and (iv) an examination of stakeholders who are
unsecured or undercollateralized and seek collateral when

a firm is failing, and the impact that such behavior has on
financial stability and an orderly resolution that protects the
taxpayers if the firm fails."®The FSOC is required to provide a
report to Congress containing all of the findings and conclusions
made by the FSOC in conjunction with this study no later than
one year after the date of the enactment.

Bankruptcy process for financial and nonbank financial
institutions. The Board, in consultation with the Administrative
Office of the US Courts, is required to conduct a study on

(i) the effectiveness of Chapter 7 and Chapter 11 of the
Bankruptcy Code in facilitating the orderly resolution or
reorganization of systemic financial companies; (i) whether

a special financial resolution court or panel of special masters
or judges should be established to oversee cases involving
financial companies, to provide for the resolution of such
companies under the Bankruptcy Code in a manner that
minimizes adverse impacts on financial markets without
creating moral hazard; (iii) whether amendments to the

EEAIEN

© 0 N o o

Act § 201(a)(7).
Id.

. Act § 203(e).

12 U.S.C. § 1841(a)(1). A company has control over a bank or a company if:

“(A) the company directly or indirectly or acting through one or more other
persons owns, controls, or has power to vote 25 per centum or more of any
class of voting securities of the bank or company; (B) the company controls in
any manner the election of a majority of the directors or trustees of the bank or
company; or (C) the Board determines, after notice and opportunity for hearing,
that the company directly or indirectly exercises a controlling influence over the
management or policies of the bank or company.” 12 U.S.C. § 1841(a)(2).

. Act § 102(a)(4).
. Act § 201(a)(11).

Act § 201(a)(11)(C).

. Act § 203(a)(1)(A).
. Act § 203(a)(1)(B).
10.

Act § 203(a)(1)(C).

. A company is in “default or in danger of default” if “(A) a case has been, or

likely will promptly be, commenced with respect to the financial company
under the Bankruptcy Code; (B) the financial company has incurred, or is likely
to incur, losses that will deplete all or substantially all of its capital, and there is
no reasonable prospect for the company to avoid such depletion; (C) the assets
of the financial company are, or are likely to be, less than its obligations to
creditors and others; or (D) the financial company is, or is likely to be, unable

to pay its obligations (other than those subject to a bona fide dispute) in the
normal course of business.” Act § 203(c)(4). The phrase "“is likely to" inherently
provides significant discretion to the governmental agencies when making a
systemic risk determination.

Bankruptcy Code should be adopted to enhance the ability

of the Bankruptcy Code to resolve financial companies in a
manner that minimizes adverse impacts on financial markets
without creating moral hazard; (iv) whether amendments
should be made to the Bankruptcy Code, the Federal Deposit
Insurance Act, and other insolvency laws to address the manner
in which QFCs of financial companies are treated; and (v) the
implications, challenges, and benefits to creating a new chapter
or subchapter of the Bankruptcy Code to deal with financial
companies.'® A summary of the results shall be provided to
certain committees of Congress not later than one year after
the date of the enactment of the Act, and in each successive
year until the fifth year after the date of the enactment.

= International coordination relating to the resolution of
systemic financial companies under the US Bankruptcy
Code and applicable foreign law. The Board, in consultation
with the Administrative Office of the US Courts, is required to
conduct a study on (i) the extent to which international
coordination currently exists; (ii) current mechanisms and
structures for facilitating international cooperation; (iii) barriers to
effective international coordination; and (iv) ways to increase and
make more effective international coordination of the resolution
of financial companies.’™ A summary of the results shall be
provided to certain committees of Congress not later than one
year after the date of the enactment of the Act.

12. Act § 203(a)(2).

13. Act § 203(b).

14. Act § 202(a)(1)(A)i).
15. Id.

16. Act § 202(a)(1)(A)ii).
17. Act § 202(a)(1)(A)ii).
18. Act § 202(a)(1)(A)(iv)(]).
19. Act § 202(a)(1)(A)(iv)(l).
20. Act § 202(a)(1)(A)(v).
21. Act § 202(a)(1)(B) and (a)(2)(A).
22. Act § 210(a)(1).

23. Act § 204(a).

24.[d.

25. Act § 206.

26. Act § 209.

27. Act § 209.

28. Act § 209.

29. Act § 210(a)(1)(A).

30. Act § 210(a)(1)(C).

31. Act § 204(a)(2).

32. Act § 210(a)(1)(M).

33. /d.

34. Act § 210(a)(1)(D).
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35. /d. 80. Act § 210(d)(4)(A).

36. Act § 210(a)(1)(H). 81. Act § 210(d)(4)(B)(i).

37 Act § 210(a)(1)(N). 82. Act § 210(c)(2).

38. Act § 210(a)(2). 83. Act § 210(c)(1)(A).

39. Act § 210(a)(1)(B). 84. Act § 210(c)(1)(B).

40. Act § 210(a)(1)(G). 85. Act § 210(c)(1)(C).

41. Id. 86. Act § 210(c)(3)(B)(i).

42. Act § 210(a)(1)(G)(ii). 87 Act § 210(c)(3)(B)ii).

43. Act § 210(a)(1)(J). 88. Act § 210(c)(3)(B)(iii).

44. Act § 210(a)(1)(K). 89. Act § 210(c)(3)(A).

45. Act § 210(a)(1)(L). 90. Act § 210(c)(3)(C).

46. Act § 210(a)(1)(E). 91. Act § 210(c)(3)(D).

47. Act § 205(a)(1). 92. Act § 210(c)(3)(E).

48. Act 8 205(a)(2). 93. Act § 210(c)(13)(A).

49. Act § 205(b)(2). 94. Act § 210(c)(13)(C)(i).

50. Act § 205(b)(4). 95. Act § 210(c)(13)(C)(ii).

51. Act § 205(f)(1). 96. /d.

52. Act § 205(f)(2). 97 Act § 210(c)(13)(D).

53. Act § 205(g)(1). 98. Act § 210(c)(16)(A)i).

54. Act § 210(a)(1)(O). 99. Act § 210(c)(16)(A)(ii).

55. Act § 208(a). 100. Act § 210(c)(4)(B)(i).

56. Act § 208(b). 101. Act § 210(c)(4)(B)(ii).

57. Act § 208(c). 102. Act § 210(c)(4)(B)(iii).

58. Act § 207 103. Act § 210(c)(5)(A).

59. Act § 210(p)(1). 104. Act § 210(c)(5)(B).

60. Act § 210(p)(2)(A)(B)(C). 105. Act § 210(c)(6)(A).

61. Act § 210(b)(1). 106. Act § 210(c)(6)(C)(ii).

62. Act 8 210(b)(5). 107 Act § 210(c)(7)(A)ii).

63. Act § 210(b)(4). 108. Act § 210(c)(7)(B)(), (ii).

64. Act § 210(a)(2)(B). 109. Act § 210(c)(7)(C).

65. Act § 210(a)(2)(B). 110. Act § 210(c)(8)(D).

66. Act § 210(a)(2)(C). 11, Act § 210(c)(8)(A).

67. Act § 210(a)(2). M2, Id.

68. Act 8 210(a)(3). By written agreement executed not later than 180 days after the 113. Act § 210(c)(8)(C).
e s 114 13 21061
FDIC. Act § 210(a)(3)(A)ii). 115 Act § 210(c)O)(A).

69. Act & 210(a)(3)(C). If the claimant did not receive notice of the appointment of a 116. Act 8 210(c)(9)(B).
receiver in time to file a claim, or if such claim is filed in time to permit payment of 117 Act § 210(c)(9)(C).

such claim, then such claim will not be disallowed. Act § 210(a)(3)(C)(ii).
70. Act § 210(a)(3)(D)(i).
71. Act 8 210(a)(4)(A).
72. Act § 210(a)(4)(B).
73. Act § 210(a)(4)(C).

118. Act § 210(c)(10)(A)ii).
119. Act § 210(c)(10)(B)(i).
120. Act § 210(c)(11)(A), (B).
121. Act § 210(h)(1).

122. Id. The FDIC, as receiver for a covered financial company, may transfer any
74. Act § 210(a)(5)(A), (B). assets and liabilities of a covered financial company to one or more bridge
75. Act § 210(a)(5)(C). financial companies. Act 8 210(h)(5)(A). The transfer of any assets or liabilities
to a bridge financial company shall be effective without any further approval

76. Act § 210(a)(6). under federal or state law, assignment, or consent with respect thereto.

77. Act § 210(a)(7)(A). Act § 210(h)(5)(D).
78. Act § 210(a)(7)(C). 123. Act § 210(h)(2)(B).
79. Act § 210(a)(7)(D). 124. Act § 210(h)(2)(G).
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125.
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129.
130.
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132.
133.
134.
135.
136.

137

138.
139.
140.
141.
142.
143.
144.
145.
146.

147.

148.
149.
150.
151
152.
163.
154.
165.
156.

157

158.
159.
160.
161.
162.

Id.

Act § 210(h)(12). The FDIC may, in its discretion, extend the status of the bridge
financial company as such for no more than three additional one-year periods.
Act § 210(h)(12).

Act § 210()(13).

Act § 210(h)(16)(A).
Act § 210(h)(16)(B).
Act 8 210(h)(16)(C)(i).
Act § 210(h)(16)(E).
Act § 214(a).

Act § 214(b).

Act § 210(0)(1)(B), (C).
Act § 210(0)(1)(D)(i).
Act § 210(0)(1)(D)ii).
Act § 210(0)(1)(A).
Act § 210(0)(2).

Act § 210(0)(4).

Act & 210(n)(1).

Act § 210(n)(2).

Act & 210(n)(1).

Act § 210(n)(9).

Act & 210(n)(6).

Act § 204(d).

Id.

Act § 210(h).

Act § 210(a)(8)(A).
Act § 210(a)(8)(B).
Act § 210(a)(9)(D)(i).
Act § 210(a)(9)(D)(ii).
Act § 210(a)(3)(A)ii).
Act § 210(a)(4).

Act § 210(a)(10)(A)(i).
Act § 210(a)(10)(A)ii).
Act § 210(a)(10)(B).
Act § 210(a)(10)(C).
Act 8 210(a)(11)(A).
See 11 U.S.C. § 548(a).
Act 8 210(a)(11)(A).
Act § 210(a)(11)(B).
Act 8 210(a)(11)(F).

163.
164.
165.

166.

167

168.
169.

170.

171.

172.

173.

174.

175.
176.

177

178.
179.
180.
181
182.
183.
184.
185.
186.

187

188.
189.
190.

Act § 210(a)(12)(A).
Act § 210(a)(12)(D).

Act 8 211(d)(1). The audit shall occur not later than six months after the date

of appointment of the FDIC as receiver and every six months thereafter.

Act 8 211(d)(2). Additionally, the expenses of the Inspector General of the FDIC
in carrying out its audit shall be considered administrative expenses of the
receivership, with any additional amounts necessary that are in excess of the
maximum amount available to the FDIC as receiver funded from assessments
imposed under section 210. Act § 211(d)(4).

Act § 211(e)(1). The audit shall occur not later than six months after the date
of appointment of the FDIC as receiver and every six months thereafter.
Act § 211(e)(2).

Act 8 211(f)(1).
Act 8 211(f).

Act 8 210(f). Recoverable damages resulting from the improvident or otherwise
improper use or investment of any assets of the covered financial company shall
include principal losses and appropriate interest. Act 8 210(g).

Act § 210(f)(2).

Act 8 210(g). These damages are also recoverable against an employee, agent,
attorney, accountant, or appraiser of a covered financial company, or any other
party employed by or providing services to a covered financial company.

Act § 206(4). Members of the board of directors, however, of a covered
financial company shall not be liable to the shareholders or creditors thereof for
acquiescing in or consenting in good faith to the appointment of the FDIC as
receiver for the covered financial company under section 203. Act § 207

Act § 213.

Act § 213(b)(1)(A)).
Act § 213(b)(1)(A) ).
Act § 213(b)(1)(A)(iii).
Act § 213(b)(1)(A)iv).
Act § 213(b)(1)(B).
Act § 213(b)(1)(C).
Act § 213(b)(2).

Act § 213(b)(3)(A).
Act § 213(b)(3)(B).
Act § 210(s)(1).

Id.

Act § 210(s)(2).

Act § 212.

Act § 202(e).

Act § 215.

Act § 216.

Act § 217
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